
     ******   UPCOMING FUTURE EVENT **** Annual Installation Dinner  on January 25th 2014

July 2013 Club Meeting
          PLACE:   Silliman Community Activity Center

                        6800 Mowry Avenue, Newark CA 94560
        510- 742-4400
                     DATE: Wednesday, July 24 (Note day and date)
                  TIME: 5:00 pm  

                             PROGRAM : Fly Casting/ Pizza Night

Upcoming Events
Wed.  July 17      Fly Tying Night  7:00 PM,  Fremont Activity Center, 3375 Country Dr., Fremont
Wed.  July 17      Veterans First Fly Fishing - VA Hospital, Livermore, 10:00 AM to 11:30 AM
 
Thurs. July 18    Veterans First Fly Fishing - VA Hospital, San Jose, 10:30 AM to 11:30 AM

Fri.      July 19       Veterans First Fly Fishing - VA Hospital, Menlo Park, 10:30 AM to 12:00 PM

Wed.   July 24    Club Meeting  - Silliman Community Activity Center, 6:30 PM

Wed.  Aug. 7       Veterans First Fly Fishing - VA Hospital, Livermore, 10:00 AM to 11:30 AM
Wed.  Aug. 7      BOARD MEETING  7:00pm Fremont Activity Center, 3375 Country Dr. Fremont

Fri.   Aug. 9      Veterans First Fly Fishing - Oakland VA

Sat.   Aug. 10      Club Picnic:  Chateau Liberte  (info. & directions will be sent)

Fri.      Aug. 16       Veterans First Fly Fishing - VA Hospital, Menlo Park, 10:30 AM to 12:00 PM

Wed.  Aug. 21    Veterans First Fly Fishing - VA Hospital, Livermore, 10:00 AM to 11:30 AM
Wed.  Aug. 21     Fly Tying Night  7:00 PM,  Fremont Activity Center, 3375 Country Dr., Fremont

Wed.   Aug. 28      Club Meeting  - Silliman Community Activity Center, 6:30 PM

Fri.      Aug. 30      Veterans First Fly Fishing - VA Hospital, Menlo Park, 10:30 AM to 12:00 PM
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Mainstream is the monthly newsletter of the Mission Peak Fly Anglers’,
P.O. Box. 7263, Fremont, California. 94537

2013 OFFICERS
President Dean Lewis  Board Member    Ron Smith 1/2014  
Vice President Ed Huff  Board Member    Jan Van Zandt  1/2015  
Secretary Craig Gittings  Board Member    Stephen Culp 2/2014  
Treasurer Bill Peakes Board Member  Bruce Butler                                2/2015   

Past President Wayne Culp  Past President Wayne Culp  Past President Wayne Culp  
ChairpersonsChairpersons

Annual Dinner Open  Conservation Steve Schramm          Conservation Steve Schramm         

Distribution Ray Gauthier  Editor Ray Gauthier                      
FFF Rep. Gene Kaczmarek  Gene Kaczmarek  Fish-Outs Jeff Lorelli  
Fly Casting Open  Fly Tying Mitch Matsumoto  

 Open  Boy Scouts Jeff Lorelli  
Fund Raising Stephen Culp  Graphic Design Ed Huff  

Video/Archivist   Ray Gauthier  Hospitality Kay Heyes  
Library Dave Heyes  Picnic  Open  
Programs Ron Smith    Raffle Chairman Dave Heyes  
Video Library Kris DeCossio Trout Bum Award   Craig Gittings        
Web Master Ray Gauthier  Fukumoto Award  Mitch Matsumoto  
Trout in the 
classroom Ed Huff  Fly Fishing Volunteers   Ken Brunskill  

MPFA Web Site         http://www.missionpeakflyanglers.org/index.shtml

Opinions expressed in articles appearing in Mainstream are those of the writer / author, and do not 
necessarily represent the opinions or view of Mission Peak Fly Angler’s or its official representatives. 
Permission is granted for parts of this newsletter to be reproduced. Credit should be given to the authors and 
Mission Peak Fly Anglers.

E-mail address list 
The club is compiling an e-mail address list for the use of club members. If you want your address included or 
wish to have a copy of the list, send an e-mail to Craig Gittings.

Notice
Members

The Newsletter will be coming out on the 15th of each month. Send your articles or information to the 
editor by the 12th of each month.
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President’s Message

From time to time, life gets a little busier than normal.   These past few weeks have been such a time for me.   
In addition to the club, I am involved with a couple more activities that periodically can take up a large 
chuck of my time.  Recently they all seemed to peak at the same time.

Fortunately, the interests were all serviced and the crest has passed and we can get back to a more relaxed 
approach to life.

The coming months can be a very good time to hit the lakes and streams for so good summer and fall 
fishing.    I would encourage you all to participate in the coming planned events for the club.   

The annual club picnic will be on August 10 and is a great time to relax and mix with club members.   
Usually a fishing trip or two are put together at this event.

Attendance at club events is a great way to find out what is going on and to join in on those impromptu 
fishing trips.   Many of my best trips started that way and I wouldn’t have known about the trip unless I was 
at the meeting or event.

Bill Peakes will have his annual Clark’s Fork fishout during the weekend of September 7-8.   This is another 
fun event and I encourage you all to try to make that fishout.   

I guess what I am trying to say here, is that the club is “your club” and is what each of you make of it.   We 
all get busy with those other things in life but we need to make room for activities we really like to do.   

Casting and pizza night is on the schedule for our July meeting.   This is a good time to come out and work 
on your casting, socialize with the members and perhaps put together a trip or two.   

I made it through the last few weeks with a really full plate, but still found time for the club.   I hope all of 
you can do the same and make it to our already scheduled events.

Remember, we will be looking for candidates for “all” of the offices in September.   Please step up and agree 
to run for an office.

Dean Lewis
President
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Annual Trout Bum Award

Starts Jan 1, 2013
Awarded by MPFA Board of Directors at December board meeting

Requirements: 

Candidate must have fished 10 or more waters during the calendar year (no private pay to play waters). Waters may be 
tributaries of any river or lakes with the use of a fly only, and report to the club documented with photos during a 
regular meeting.

 Chairperson: Craig	  Gittings

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  

Veterans First Fly Fishing ............  Attention Mission Peak Members Veterans First Fly Fishing 

Who would like to join us and be part of helping our veterans through this worthwhile program?

What you might ask is involved? It can be as little as a group of us going out to Livermore and and/or 
Menlo Park once a month to teach fly casting and fly tying to our wounded veterans. It could go as far 
as accompanying a group of veterans on a fishing trip to be their 'gillie' and personal assistant on that 
trip.
I have made the initial contact at Livermore VA Nursing unit and there seems to be an interest, but I 
cannot do it alone.

I'd bet we can get funding help from the FFF, NCCFFF, the Elks Lodge, Kiwanis, VFW, and other service 
organizations, all we need to do is give a little of our own time to those who have given so much for 
us. If interested please contact me, Thanks.

 Ken Brunskill
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BUDDING FLY FISHING WRITERS
Here is your chance to gain some experience writing about  your fabulous fly fishing trips to places near and far. The 
club newsletter is seriously lacking in members written and photographic accounts of our fishouts. Of course you may 
not  think a trip to Putah Creek is worthy of such notoriety, but  remember, many members have never been there and 
would welcome a description of how your fishout went.   And, as for a trip to Alaska or Baja, a story of your adventure 
would be most appreciated. Send articles to the editor.

NOTE FROM TREASURER, BILL PEAKES – Mission Peak Fly Angler’s patches and pins are available from Bill at  
a nominal price. New members should have received either a pin or a patch when they joined; if not, call Bill 
Peakes. 

**********    Notice    *********

Mark your Calendars

    Chateau Liberte is the Club’s Picnic location.

 Be sure to mark your calendar for the Picnic on Saturday, August 10th, 2013
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Mission	  Peak	  Fly	  Anglers	  Board	  Meeting	  of	  July	  3,	  2013

President	  Dean	  Lewis	  brought	  the	  meeting	  to	  order	  at	  7:05	  PM.	  In	  attendance	  besides	  Dean	  were;	  Bill	  Peakes,	  Wayne	  Culp,	  
Bruce	  Butler,	  Stephen	  Culp.	  	  Ed	  Huff,	  Ron	  Smith,	  Jan	  VanZandt	  and	  Craig	  Gittings	  were	  absent.

OLD	  BUSINESS

Minutes:	  Stephen	  Culp	  motioned	  and	  Bruce	  Butler	  seconded	  to	  approve	  the	  minutes	  from	  the	  June	  5,	  2013	  meeting.	  It	  
passed.

NEW	  BUSINESS

Treasurer’s	  Report:	  Bill	  Peakes	  reported	  that	  the	  club’s	  Sinances	  were	  good.

Malcolm’s	  Stuff:	  Stephen	  was	  in	  touch	  with	  a	  source	  that	  is	  familiar	  with	  selling	  used	  Sishing	  equipment.	  	  	  This	  source	  
offered	  to	  help	  us	  with	  valuation	  of	  the	  items	  we	  have	  in	  our	  possession.	  

Healthy	  Parks:	  Brief	  discussion	  of	  the	  Saturday	  event	  that	  we	  participated	  in	  on	  June	  22.	  	  	  We	  will	  plan	  to	  do	  the	  same	  
next	  year.	  

Speakers:	  Ron	  was	  absent,	  so	  there	  was	  little	  discussion	  regarding	  coming	  in	  early	  for	  the	  September	  speaker.

July	  Meeting:	  Casting	  night	  will	  start	  at	  5	  PM.	  	  	  Red	  Truck	  Fly	  Fishing	  will	  be	  on	  hand	  for	  club	  members	  to	  try	  out	  a	  
selection	  of	  their	  Sly	  rods.	  7	  PM	  is	  designated	  as	  the	  migration	  time	  to	  the	  Newark	  Round	  Table.

Fishouts:	  Bill	  Peakes’	  “Clark’s	  Fork”	  Sishout	  is	  the	  next	  scheduled	  Sishout.	  	  	  The	  weekend	  after	  Labor	  Day	  is	  the	  date.

Annual	  Picnic/BBQ:	  August	  10.	  	  	  We	  will	  have	  maps	  available	  in	  the	  newsletter.

Club	  Apparel:	  Bruce	  brought	  in	  the	  catalog	  showing	  the	  shirts	  and	  hats	  available.	  	  Board	  selected	  a	  shirt	  and	  hat	  type.	  	  We	  
need	  25	  orders	  for	  each	  item	  to	  get	  the	  special	  pricing.	  	  	  Info	  would	  be	  sent	  to	  the	  members.

Club	  OfRicers	  2014:	  	  Discussed	  persons	  for	  committee	  to	  get	  nominations	  for	  next	  year’s	  board.

Board	  Member	  Items:	  	  	  Wayne	  mentioned	  that	  a	  Dan	  Durie	  had	  shown	  up	  at	  the	  Livermore	  Veterans	  Hospital	  and	  had	  
donated	  a	  large	  amount	  of	  Sly	  tying	  equipment	  and	  supplies	  to	  the	  hospital	  to	  be	  used	  by	  the	  Veterans	  First	  organization.	  	  	  
Dean	  would	  write	  a	  thank	  you	  letter	  to	  Mr.	  Durie	  and	  since	  he	  lives	  in	  Fremont,	  invite	  him	  to	  our	  club	  meetings.

Seeing	  no	  one	  else	  had	  any	  additional	  items,	  Stephen	  moved,	  Bruce	  seconded,	  motion	  passed	  and	  meeting	  adjourned	  at	  
7:50pm

Dean	  Lewis
President,	  acting	  as	  Secretary
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Conservation News
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	   	   	  by	  Steve	  Schramm

Below is a copy of a letter written by Friends of the River legal counsel and sent to several agencies associated with 
the Bay Delta Conservation Plan (BDCP). The letter is taken from Lloyd Carter’s blog Chronicles of the Hydraulic 
Brotherhood at lloydcarter.com. It is a long dry read, but worth the effort to understand the Plan’s flaws.

A letter from Friends of the River to federal officials about fatal flaws in the Bay Delta Conservation 
Plan
Submitted by Lloyd Carter on Tue, 06/04/2013 - 21:03

June 4, 2013

Dear Federal Agencies, Officers, and Staff Members: 

INTRODUCTION 

Extinction is forever. Consequently, the Endangered Species Act (ESA) obligates federal agencies "’to afford first priority to the 
declared national policy of saving endangered species.’" Tennessee Valley Authority v. Hill, 437 U.S. 153, 185 (1978); see also, 

Pacific Coast Federation of Fishermen’s Associations v. U.S. Bureau of Reclamation, 426 F.3d 1082, 1084-5 (9th Cir. 2005). 

This is a comment letter to alert you to foundational violations of law and fundamental analytical deficiencies in the Bay Delta 

Conservation Plan (BDCP) process being carried out by the federal Bureau of Reclamation and California Department of Water 
Resources (DWR). Our concern is with the proposed Delta Water Tunnels and the devastating impact the diversions of freshwater 

for the Tunnels would have on the Delta, the Sacramento River watershed, and endangered fish species which are in catastrophic 

decline in Northern California. As recently 2 

explained	  by	  the	  U.S.	  Fish	  and	  Wildlife	  Service	  (USFWS)	  "There	  is	  clear	  evidence	  that	  most	  of	  the	  covered	  fish	  species	  have	  been	  
trending	  downward."	  (USFWS	  Staff	  BDCP	  Progress	  assessment,	  SecGon	  1.2,	  p.	  4,	  April	  3,	  2013).	  USFWS,	  NaGonal	  Marine	  
Fisheries	  Service	  (NMFS),	  Environmental	  ProtecGon	  Agency	  (EPA)	  and	  California	  Department	  of	  Fish	  and	  Wildlife	  (DFW)	  have	  
submiRed	  insighSul	  and	  scienGfically	  sound	  comments	  (also	  known	  as	  the	  "Red	  Flag"	  comments)	  on	  the	  AdministraGve	  DraVs	  of	  
the	  BDCP.	  Your	  legiGmate	  concerns	  have	  not	  been	  addressed	  by	  the	  BDCP	  lead	  agencies	  and	  have	  jeopardized	  your	  ability	  to	  
complete	  your	  ESA	  obligaGons.	  The	  laws	  being	  violated	  or	  to	  be	  violated	  by	  the	  ongoing	  BDCP	  process	  include	  the	  ESA	  and	  
NaGonal	  Environmental	  Policy	  Act	  (NEPA).	  The	  purpose	  of	  this	  leRer	  is	  to	  summarize	  several	  of	  the	  most	  profound	  illegaliGes	  and	  
deficiencies	  for	  you.	  We	  urge	  you	  to	  refrain	  from	  providing	  your	  stamp	  of	  approval	  on	  the	  BDCP	  and	  to	  keep	  pushing	  for	  an	  
endangered	  species-‐centered	  approach	  towards	  Delta	  governance.

	  (Conservation News continued on page 12)
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Fly of the Month                     
                                            

In June 2013, Gene Kaczmarek demonstrated tying the Convertible Midge Fly.  

the Convertible Midge Fly Video
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Monthly Programs

Dated Speaker Program Title

July 24th, 2013  Casting and Pizza night (Keith Westra of Leland Outfitters)

August 28th Craig Gittings, Phoe 
Truong and Ron Smith

Berlize slideshow

Sept. 25th Hogan Brown *** To be Announced****

 ! ! ! ! ! ! July Program 

Casting	  night	  will	  start	  at	  5	  PM.	  	  	  Red	  Truck	  Fly	  Fishing	  will	  be	  on	  hand	  for	  club	  
members	  to	  try	  out	  a	  selection	  of	  their	  Sly	  rods.	  7	  PM	  is	  designated	  as	  the	  migration	  
time	  to	  the	  Newark	  Round	  Table.	   	   	   	   	  
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Outstanding Video

THE JOHN FUKUMOTO FLY TYING AWARD
The criteria:

•  Only current members of Mission Peak Fly Anglers are eligible.
• The fly must be presented and tied at a monthly fly tying session.
• Special consideration will be given to original patterns and unique 

variations of a standard pattern.
• The award cannot be won by an individual in consecutive years.
• Selection of each year’s winner will be made by the current Fly 

Tying Chairman and two club members of his choosing.

**** Video Library*****
MPFA Maintains a 200+ library for the benefit of its members and we need the help of every member to keep it 
available to the entire membership.
We ask that you check out a video (Honor System) and return it within 2-3 months.  After the 2nd month, the librarian 
will send the borrower an e-mail or note reminding them that there is a video(s) checked out in their name.
After the 3rd month, the librarian and/or the secretary will send a note asking for the video or $40 to cover the purchase 
of it’s replacement.  Thanks.

Your Video Librarian,
Kris DeCossio
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MISSION PEAK FLY ANGLERS
2013 FISHOUT LIST (Preliminary)

DATE LOCATION TYPE OF FISH FISHMASTER COMMENTS
 

      

       

     
    ? 
      

     

     
June – July Santa Cruz Surf Perch Craig Gittings

 
Check with Craig for best tides

June 15 - 16 Manzanita Lake Trout Mark Kaharick
 

Potluck BBQ

July/Aug Hi Sierra Horse Pack Trout Jeff Lorelli
 

Ideas welcomed

Sept  7-8 Clark’s Fork Trout Bill Peaks 
 

Campout and Potluck BBQ

Sept Central Sierra Stillwater 
Scramble

Trout Ken Brunskill

Sept/Oct Feather River Salmon, Steelhead
Sept/Oct Davis Lake Trout Mitch Matsumoto

Sept/Oct Lake Almanor area Trout, Bass Ed Huff

Sept/Oct Alpine Lake Trout Dean Lewis

Oct Eastern Sierra – Bridgeport 
North

Trout Jeff Lorelli Meadowcliff Lodge
 530-495-2255
http://meadowcliff.com/

Oct American River Salmon
Nov Trinity River Steelhead
Dec
The above fishout calendar is tentative and subject to change.  Always contact the fishmaster the week of the fishout to be 
notified of changes due to weather and unforeseen circumstances.  Also check the newsletter for detailed information on 
fishing tackle, flies, directions and accommodations, as recommended by the fishmaster.

Note that only the fishouts shown in BOLD on this calendar are actually confirmed at this time; all others are tentative.

The actual dates of wintertime fishouts are highly dependent upon the weather conditions and will be confirmed by the 
fishmaster the week of the fishout.

Your  ideas for fishout locations are always welcomed by the club.  Phone Jeff Lorelli to volunteer as a fishmaster.  The 
qualifications for a fishmaster are that you have a place in mind, know how to get there, and would welcome some fishing 
companions.  That is it, so sign up now.
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    (Conservation News continued from page 7)

The Tunnels, both of which would be 40 feet in diameter and 35 miles long, would have the capacity to take 15,000 cubic feet per 
second (cfs) (though only three intakes with a total capacity of 9000 cfs are now planned at the start it would be easy to add two 

additional intakes down the road to achieve the total capacity of 15,000 cfs.). It is time for some common sense. It is hard to imagine 

that the exporters would pay the additional billions of dollars to construct the 15000 cfs Tunnels capacity unless the true plan and 

project is to operate at that level. That is an enormous quantity of fresh water approximately equal to the entire average summer flow 

of the Sacramento River at the location of the proposed new North intakes. Consequently, massive quantities of freshwater would be 
taken out of the Sacramento River upstream from the Delta near Clarksburg for the benefit of subsidized agricultural water interests 

south of the Delta. 

The "take" of endangered species, which is prohibited by the ESA, includes "harm" as action constituting a "take." 16 U.S.C. § 

1532(19). "Harm" includes "significant habitat modification or degradation where it actually kills or injures wildlife by significantly 

impairing essential behavioral patterns, including breeding, feeding or shelter." 50 C.F.R. § 17.3 ( USFWS ESA Regulations). The 
NMFS ESA Regulations add "spawning, rearing, migrating" to the means by which habitat modification or degradation kills or 

injures wildlife. 50 C.F.R. § 222.102. 

In addition to prohibiting federal agency actions unless determined not likely to jeopardize the continued existence of any endangered 

species, Section 7 of the ESA also prohibits actions unless determined to not likely "result in the destruction or adverse modification 

of [critical] habitat of such species. . . ." 16 U.S.C. § 1536 (a)(2). (Emphasis added). "Actions" include "actions directly or indirectly 
causing modification to the land, water, or air." 50 C.F.R. 402.02 (Emphasis added). 

The massive diversions of freshwater for the Delta Water Tunnels would result in the destruction or adverse modification of critical 

habitat-- the freshwater-- for several endangered fish species including: winter-run Chinook salmon, 50 C.F.R. § 226.204; Central 

Valley Spring-run Chinook salmon, 50 C.F.R. §§ 226. 211(a)(6), and 226.211(k)(5); and Central Valley steelhead 50 C.F.R. § 

226.211(a)(7), and § 226.211(l)(5). The critical habitat areas designated for these species include the precise reaches of the Delta, the 
Sacramento River, and certain sloughs 3 

including Elkhorn, Georgianna, Miners, Steamboat, and Sutter sloughs that would be deprived of freshwater by reason of diversion 

upstream from the Delta for the Delta Water Tunnels. 

The	  NaGonal	  Marine	  Fisheries	  Service	  (NMFS)	  recently	  reiterated	  its	  previous	  "Red	  Flag"	  comment	  that	  the	  Delta	  Water	  Tunnels	  
threaten	  the	  "potenGal	  exGrpaGon	  of	  mainstem	  Sacramento	  River	  populaGons	  of	  winter-‐run	  and	  spring-‐run	  Chinook	  salmon	  over	  
the	  term	  of	  the	  permit.	  .	  .	  ."	  (NMFS	  Progress	  Assessment	  and	  Remaining	  Issues	  Regarding	  the	  AdministraGve	  DraV	  BDCP	  Document,	  
SecGon	  1.17,	  12,	  April	  4,	  2013). That is just one of many critical issues that have been flagged by NMFS and USFWS as to how the 
Delta Water Tunnels would threaten endangered fish species. Given that the BDCP’s adverse modification to critical habitat will 
jeopardize the continued existence of various endangered and threatened species and the lack of effective mitigation or alternatives 
analysis for such adverse modification, the BDCP cannot serve as the legitimate basis for any Section 7 analysis or Section 10 
permits. Moreover, the BDCP process is unlawfully preceding rather than following the setting of new flow objectives under the 
Clean Water Act (CWA) and public trust doctrine, which all responsible agencies admit are essential to informing planning decisions 
for the Delta and the watershed.

THE BDCP IS NOT A LEGITIMATE HCP AND THE BDCP PROCESS VIOLATES THE ESA BY ATTEMPTING TO 
SUPPLANT ESA SECTION 7 REQUIREMENTS WITH LONG-TERM REGULATORY ASSURANCES 
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The BDCP is not a legitimate Habitat Conservation Plan (HCP) because it does not actually ensure the continued existence of the 
relevant endangered species. 50 C.F.R. § 17. The ESA only allows for incidental take when the overall purpose of the authorized 
action is to "enhance the propagation or survival of the affected species." 15 U.S.C. § 1539 (a)(1)(A). The BDCP will not enhance the 
propagation or survival of threatened Delta species. The purpose of the BDCP is to ignore the dire Delta ecosystem challenges by 
building around it rather than improve it. This is a rerun of the old "peripheral canal" that was blocked in June 1982 by a referendum 
vote of about 63% to 37%. The only difference now is that the exporters and the State claim they want to do this for the fish in spite 
of overwhelming evidence that the tunnels will destroy fish populations. 

This entire process has up until recently been predicated on the untenable claim that taking more freshwater away from the 
Sacramento River upstream from the Delta and thus reducing flows would somehow be good for the endangered species of fish. We 
did not see any compelling evidence to support this unlikely conclusion. Now the process is predicated on the new claim that in the 
words of Jerry Meral, California Deputy Resources Secretary and lead State Official for the BDCP, "BDCP is not about, and has 
never been about saving the Delta. The Delta cannot be saved." (Sacramento Bee, p. A3, April 30, 2013). That statement is fully 
consistent with the April 11, 2013 response by the California Resources Agency to the reiterated Red Flag comment of the NMFS 
about the "potential extirpation of mainstem Sacramento River populations of winter-run and spring-run Chinook salmon over the 
term of the permit" referred to above. The Resources Agency response basically writes off the salmon, pointing fingers at other 
conditions-- "climate change is going to cause challenging conditions for winter-run that BDCP alone cannot address." (Resources 
Agency response, April 11, 2013). If the State has determined that the Delta ecosystem cannot be saved and this assumption pervades 
the BDCP 4 

analysis, the plausibility that the BDCP can constitute an adequate HCP has been seriously undermined. 

The State appears to have convinced itself that the future extirpation of the salmon is inevitable and blames other contributing, 
cumulative problems such as climate change. Fish and wildlife agencies cannot, however, merely resolve that the Delta ecosystem is 
ill-fated and throw up their hands; rather, they must implement feasible, effective mitigation measures and alternatives. The ESA does 
not allow such easy avoidance of its mandates. "[A]n agency may not take action that will tip a species from a state of precarious 
survival into a state of likely extinction. Likewise, even where baseline conditions already jeopardize a species, an agency may not 
take action, that deepens the jeopardy by causing additional harm." National Wildlife Federation v. National Marine Fisheries 
Service, 524 F.3d 917, 930 (9th Cir. 2007). Given that the BDCP is intended to serve as the basis for the issuance of Incidental Take 
Permits, the fish and wildlife agencies must demonstrate additional, more rigorous analysis in fulfilling their ESA duties.1

1 "On the basis of the BDCP, USFWS and NMFS are expected to issue Section 10 permits. An integrated biological opinion (BiOp) 
on coordinated long-‐term operation of the CVP and SWP will be completed, and will incorporate the conservation strategy as part of 
its proposed action." (Administrative Draft BDCP, p. 1-7 (March 2013).
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ESA Section 7 consultation procedures are mandatory because the Bureau of Reclamation is a federal agency taking action with 
respect to the Delta Water Tunnels. The USFWS and NMFS must issue a Biological Opinion finding that the HCP does not jeopardize 
the continued existence of any endangered or threatened species. The BDCP process, however, is founded on the unlawful mixing, 
piecemealing, segmenting of the mandatory Section 7 consultation process with and from other Authorized Entities such as Westlands 
Water District ESA Section 10 processes. (Plan, 1-1). Other Authorized Entities such as Westlands are CVP water contractors through 
Reclamation. Because the areas that will be affected by the BDCP involve designated critical habitat for several species, the Services 
must not only reach a "no jeopardy" conclusion, but must also find that the action does not adversely modify these critical habitat 
areas. "[I]f the areas . . . [are] designated as critical habitat, any future section 7 consultation would be required to also determine 
whether the proposed action would destroy or adversely modify the critical habitat, an inquiry that is broader than the jeopardy 
analysis." Center for Biological Diversity v. Bureau of Land Management , 422, F.Supp.2d 1115, 1144-45 (N.D. Cal. 2006) (emphasis 
added). Removing freshwater deliveries from critical habitat areas and replacing it with dubious mitigation measures elsewhere will 
surely not satisfy ESA’s mandates to refrain from adversely modifying critical habitat and avoiding jeopardy to the continued 
existence of endangered species. 

In	  Chapter	  6,	  NMFS	  and	  USFWS	  would	  Ge	  their	  ESA	  SecGon	  7	  hands	  behind	  their	  backs	  for	  fiVy	  years	  by	  way	  of	  Regulatory	  
Assurances	  including	  the	  "No	  Surprises	  rule"	  for	  the	  water	  contractors.	  (Plan,	  6-‐28,	  29).	  The	  problem	  is	  that	  the	  BDCP	  does	  not	  
contain	  convincing	  evidence	  that	  it	  will	  actually	  recover	  the	  species	  at	  issue	  and	  there	  are	  no	  guaranteed	  protecGve	  acGons	  if	  
species	  populaGons	  begin	  to	  crash.	  This	  approach	  lacks	  legal	  validity	  given	  that	  the	  BDCP	  will	  ensure	  the	  demise	  of	  the	  Delta	  
ecosystem	  without	  anyone	  taking	  accountability.	  5	  

This adulterated Section 7 consultation process, discussed below, coupled with a Section 10 "Habitat Conservation Plan" long-term 
Regulatory Assurances and the "No Surprises rule" for the exporters would be carried out in the face of declining water quality and 
declining populations of endangered fish species and admitted adverse impacts and scientific uncertainty with respect to taking 
additional massive quantities of freshwater out of critical habitat upstream from the Delta. Yet, the BDCP will free the contractors 
from any obligation to provide adequate water for fish, even if the BDCP fails to achieve recovery goals. This action would be 
astonishing in its scope and its trampling on the fundamental ESA federal agency obligation "to afford first priority to the declared 
national policy of saving endangered species." Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978). This action if carried out 
would be so contrary to the language and purpose of the ESA as to raise the appearance of impropriety. 

A function of ESA Section 10 HCP’s is to allow private property owners to make economically viable use of their lands avoiding 
"Regulatory Takings" issues under the Fifth Amendment of the Constitution. Those issues could arise if such use would be prevented 
because of prohibitions against adversely affecting critical habitat for endangered species on the land owners’ property. No such 
issues are present here. The contractors do not own the water in the Sacramento River and the Delta. The water is a public resource. 
Even the permits for use of the water are held by the Federal and State governments— not the contractors. 

The contractors also have little to do with the HCP’s mitigation funding; thus, the proposed mitigation is largely untied to the Delta 
Water Tunnels. According to the Plan, "Funding from a variety of state and federal sources will be available to pay for the majority of 
the conservation measures that will provide the substantial public benefits of the BDCP." (Plan, 1-2). The public— meaning the 
taxpayers— would pay for the conservation measures as well as for mitigating all effects resulting from the new upstream Delta 
Water Tunnels conveyance with the exception of the project footprint itself. More importantly, there is no convincing evidence that 
the proposed conservation measures will actually protect and restore endangered fish species. It is well-understood that healthy 
ecosystems require healthy river flows.2 Given this premise, habitat restoration on the ground is not a substitute for taking away 
crucial freshwater habitat. Consequently, there is no nexus between either the fish or the contractors and the BDCP mitigation and 
conservation measures. 
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2 California Water Solutions Now, "A Report From Member Organizations of the Environmental Water Caucus," Third Edition, 2011. 

3	  50	  C.F.R.	  §	  17.	  

Given all of these circumstances, the mixing and segmenting of the mandatory Reclamation ESA Section 7 consultation process with 
and from the ESA Section 10 Regulatory Assurances for the contractors would violate the ESA. Regulatory Assurances and the "No 
Surprises Rule" have no place here, most notably because the decline of Delta fish species is not an "unforeseen circumstance,"3 -- it 
is all but assured with the passage of the BDCP. Likewise, the Delta Water tunnels have no place in an HCP. The Tunnels need to be 
removed from the HCP. Your agencies can approve the BDCP if you find that it "will not appreciably reduce the 6 

likelihood of the survival and recovery of the species in the wild." 16 U.S.C.A. § 1539. (a)(2)(B)(iv). There is simply no evidence in 
the BDCP to support such a conclusion. 

THE BDCP PROCESS VIOLATES THE ESA BY SUBSTITUTING ADVOCACY FOR REASONED ENVIRONMENTAL 
EVALUATIONS AND BY POSTPONING THE ESA SECTION 7 CONSULTATION PROCESS UNTIL AFTER THE BDCP 
DECISION IS MADE TO CONSTRUCT THE DELTA WATER TUNNELS 

The Supreme Court has explained that "The obvious purpose of the requirement [in ESA § 7(a)(2)] that each agency ‘use the best 
scientific and commercial evidence available’ is to ensure that the ESA not be implemented haphazardly, on the basis of speculation 
or surmise." Bennett v. Spear, 520 U.S. 154, 176 (1997). The BDCP advocacy documents are riddled with speculation and surmise. 

The basic legal problem that the NMFS and USFWS face in attempting to review the BDCP Plan administrative draft documents is 
that the cart has unlawfully been placed before the horse. The Plan recites that it will "provide the basis for a biological assessment 
(BA) that supports new ESA Section 7 consultations between the U.S. Department of the Interior, Bureau of Reclamation 
(Reclamation), USFWS and NMFS. The parties seeking take authorizations pursuant to the BDCP and the associated biological 
assessments are referred to as the Authorized Entities." In addition to including seven federal and state water contractors such as 
Westlands Water District the authorized entities also include the Bureau of Reclamation and DWR. 

The consultations need to go before not after the BDCP process. The ESA Section 7(a)(2) prohibitions against jeopardy of continued 
existence of any endangered species and against "destruction or adverse modification of habitat of such species" is effectuated by 
consultation and assistance by the NMFS and USFWS with the subject federal action agency. 16 U.S.C. § 1536(a)(2). Here, the 
federal action agency is Reclamation. Additionally, in fulfilling the requirements of Section 7(a)(2) "each agency shall use the best 
scientific and commercial data available." 16 U.S.C. § 1536(a)(2). Biological assessments are required under 16 U.S.C. § 1536(c)(1). 
It is improper to rely entirely on the BDCP documents to fulfill your discrete and independent obligations to conduct a Biological 
Assessment, a Section 7 consultation, a Biological Opinion (including a Reasonable Prudent Alternatives Analysis), and an HCP. 

The joint NMFS and USFWS Regulations provide that "Section 7 and the requirements of this part apply to all actions in which there 
is discretionary Federal involvement or control." 50 C.F.R.§ 402.03. "Each Federal agency shall review its actions at the earliest 
possible time to determine whether any action may affect listed species or critical habitat. If such a determination is made, formal 
consultation is required. . . ." Karuk Tribe of California v. U.S. Forest Service, 681 F.3d. 1006, 1020 (9th Cir. 2012)(en banc)(first 
emphasis added, second emphasis in opinion), cert. den., 133 S.Ct. 1579 (2013), quoting 50 C.F.R. 402.14(a). The term "agency 
action" under the ESA is to be construed broadly. Karuk Tribe, 681 F.3d at 1021. "Agency Action" includes programmatic plans. 
Pacific Rivers v. Thomas, 30 F.3d 1050, 1053-4 (9th Cir. 1994); Center for Biological Diversity v. U.S. Fish and Wildlife Service, 623 
F.Supp.2d 1044, 1052, 1054 (N.D. Cal. 2009). In addition to consultation and preparation of a biological assessment, formal 
consultation including preparation of a Biological Opinion beyond that contained in the BDCP are plainly required here. 7 
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The starting point for analysis under the ESA formal consultation process is data and information supplied by the federal agency 
followed by NMFS and USFWS evaluations of the status of listed species and critical habitat and the effects of the action and 
cumulative effects on the listed species and the critical habitat. The Biological Opinion is to determine "whether the action, taken 
together with cumulative effects, is likely to jeopardize the continued existence of listed species or result in the destruction or adverse 
modification of critical habitat." 50 C.F.R. § 402.14(g)(4). 

In this setting of taking away massive quantities of freshwater from the critical habitat for the fish coupled with cumulative effects 
ranging from rising sea levels to changes in upstream reservoir operations to reducing flushing of the Delta, the Delta Water Tunnels 
would be the final nail in the coffin for endangered species of fish ranging all the way from where the Delta meets the Bay, upstream 
through the Sacramento River and sloughs to the Shasta, Trinity, Oroville, and Folsom reservoirs. This extinction crisis cries out for 
additional ESA Section 7 consultations, biological assessment, formal consultation and the Biological Opinions that go beyond the 
information provided in the BDCP. 

To	  proceed	  in	  a	  manner	  required	  by	  law,	  ReclamaGon,	  NMFS	  and	  USFWS	  need	  to	  withdraw	  from	  or	  suspend	  parGcipaGon	  in	  the	  
BDCP	  process.	  The	  next	  step	  would	  be	  to	  carry	  out	  the	  ESA	  SecGon	  7	  process	  including	  consultaGon,	  biological	  assessment,	  formal	  
consultaGon	  and	  a	  Biological	  Opinion	  by	  NMFS	  and	  USFWS.	  This	  process	  should,	  at	  the	  very	  least,	  include	  a	  new	  alternaGves	  
analysis	  that	  analyzes	  opGons	  that	  would	  actually	  help	  sustain	  and	  recover	  endangered	  species.	  Then,	  and	  only	  then,	  would	  there	  
be	  an	  adequate	  informaGonal	  and	  analyGcal	  basis	  for	  a	  BDCP	  evaluaGon	  of	  which	  alternaGve	  to	  choose	  ranging	  from	  the	  
Environmental	  Water	  Caucus	  (EWC)	  and	  Friends	  of	  the	  River	  reduced	  exports	  and	  no	  new	  conveyance	  alternaGve	  up	  to	  the	  massive	  
15,000	  cfs	  Delta	  Water	  Tunnels	  alternaGve.	  It	  should	  be	  noted	  that	  both	  the	  EWC	  and	  PorSolio	  alternaGves	  are	  21st	  Century	  
alternaGves	  calling	  for	  increased	  water	  conservaGon	  and	  recycling	  to	  meet	  future	  water	  supply	  needs.	  The	  BDCP	  process	  

postponing legitimate habitat and endangered species evaluation until after the horse is out of the barn violates both the spirit and the 
language of the ESA. 

BDCP PROCESS VIOLATIONS OF LAW INCLUDE FAILURES TO PERFORM CLEAN WATER ACT AND PUBLIC TRUST 
DOCTRINE ANALYSIS AND TO SET FLOW OBJECTIVES 

The BDCP process is upside down under the Clean Water Act (CWA) and California state law as well as under the ESA. The decision 
whether to select the Delta Water Tunnels alternative needs to await California State Water Resources Control Board (SWRCB) 
performance of Clean Water Act and public trust doctrine analysis including the setting of flow objectives necessary to preserve the 
Delta, the rivers, and the endangered fish species. That needs to be done before, not after, a tragic, foundational decision is made 
choosing the alternative of developing massive new upstream conveyance—the Delta Water Tunnels. As explained by EPA in its 
recent letter to the SWRCB, "The State Board. . . has recognized that increasing freshwater flows is essential for protecting resident 
and migratory fish populations." (EPA letter to SWRCB re: EPA’s comments on the Bay-Delta Water Quality Control Plan; Phase 1; 
SED, pp. 1-2, March 28, 2013) 8 

The Delta Reform Act requires in pertinent part that "For the purpose of informing planning decisions for the Delta Plan and the Bay 
Delta Conservation Plan, the board [SWRCB] shall, pursuant to its public trust obligations, develop flow criteria for the Delta 
ecosystem necessary to protect public trust resources. In carrying out this section, the board shall review existing water quality 
objectives and use the best available scientific information. The flow criteria for the Delta ecosystem shall include the volume, 
quality, and timing of water necessary for the Delta ecosystem under different conditions." California Water Code § 85086 (c)(1)
(emphasis added). 
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The determination of flow criteria by the SWRCB has not been done. The federal agencies participate in the SWRCB processes. The 
SWRCB process is the correct one to set flow objectives as opposed to the BDCP Delta Water Tunnels process. Moreover, SWRCB 
determined water quality standards are then subject to EPA review for approval or disapproval under section 309 of the Clean Water 
Act. The BDCP process is simply a DWR effort to make a premature and unlawful decision to develop the massive Delta Water 
Tunnels before rather than after determining whether updated flow objectives would even allow such quantities of water to be 
diverted upstream away from the Delta. Selection of the Tunnels alternative is a planning decision. By law, BDCP planning decisions 
must be informed by SWRCB determinations. The most important BDCP planning decision to ever be made--whether or not to 
construct new upstream conveyance--cannot be made lawfully until the SWRCB determinations have been made. 

Because	  the	  BDCP	  process	  is	  trying	  to	  push	  forward	  with	  the	  Delta	  Water	  Tunnels	  before	  rather	  than	  aVer	  SWRCB	  Clean	  Water	  Act	  
and	  public	  trust	  doctrine	  analysis	  and	  sedng	  of	  new,	  stricter	  flow	  objecGves,	  and	  EPA	  review	  thereof,	  the	  BDCP	  process	  has,	  
consequently,	  also	  failed	  to	  conduct	  the	  water	  supply	  availability	  analysis,	  quanGficaGon,	  and	  analysis	  of	  the	  environmental	  impacts	  
of	  supplying	  specific quantities of water required under the California Environmental Quality Act (CEQA) according to the California 
Supreme Court’s decision in Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova, 40 Cal.4th 412, 429, 
430, 434, 440-441 (2007). 

In the absence of completion of SWRCB proceedings and EPA review regarding water availability, public trust doctrine analysis, and 
determination of new, stricter flow objectives, there is not the informational and scientific basis to sustain selection of the Delta Water 
Tunnels alternative under NEPA, CEQA or the ESA. 

CONCLUSION 

The BDCP process is fatally flawed with foundational illegalities that will not be subject to dismissal or evasion by way of responses 
to comments on a future draft EIS/EIR. In the absence of the required ESA Biological Assessment, Formal Consultations and 
Biological Opinions and in the absence of completed SWRCB proceedings and EPA review thereof a draft BDCP EIS/EIR would not 
be sufficient for informed review by the public and the decision-makers. It is time now for the federal agencies to withdraw from the 
unlawful BDCP process and follow ESA Section 7 and federal Clean Water Act and California CEQA and public trust doctrine 
procedures. 9 

Please call Robert Wright, Senior Counsel, Friends of the River, (916) 442-3155              (916) 442-3155       x207 with any questions 
you may have. We would be happy to meet with you in person to answer questions you may have. Thank you in advance for your 
anticipated attention to the grave issues raised by this comment letter. 

Sincerely, 

/s/ E. Robert Wright 
E. Robert Wright 
Senior Counsel 
Friends of the River 

/s/ Katy Cotter 
Katy Cotter 
Legal Counsel 
Friends of the River 
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Chateau Liberte: Mission Peak Fly Anglers’ 2013 Picnic Location
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